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Michael J. McKeon 
C. Richard Anderson 
McKEON & ANDERSON, P.C. 
P. O. Box 3329 
2829 Lexington 
Butte, Montana  59701 
(406) 494-8890 – Telephone 
 
Alexander “Zander” Blewett, III 
Hoyt & Blewett, PLLC 
P.O. Box 2807 
Great Falls, Montana 59403-2807 
(406) 761-1960 – Telephone 
Attorneys for Plaintiffs 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

MISSOULA DIVISION 
 

***************************************************** 
 

TONY SIMONSEN, EMILY SIMONSEN, )  
GARY STUBB, SHAWNA STUBB,  ) 
MICHAEL VANECEK, MARLENE  ) Cause No. CV-08-60-M-DWM 
McCLUSKEY, JUDY POWELL,  )  
GARY DYKSTRA, RITA MUNSON,  ) 
JOE MAYNARD, LISA MAYNARD ) 
and CHARLES WILLIAM CORDIS, III, ) COMPLAINT  
      ) 
  Plaintiffs,   )  
      )  
 vs.     ) 
      ) 
ALLSTATE INSURANCE COMPANY, ) 
an Illinois Insurance Corporation,  ) 
      ) 
  Defendant.   ) 
      ) 

**************************************************** 
 

COME NOW the Plaintiffs, by and through their counsel, and each separately and 

independent of one another, bring this action against the Defendant:   
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Nature of Action 
(Civil Contempt & Fraud) 

 
1. This is a private civil action to require the Court, pursuant to Rule 60(b) of the 

Federal Rules of Civil Procedure, to adjudge the Defendant Allstate Insurance Company 

(“Allstate”) in civil contempt of Court for knowingly withholding and concealing documents 

from Plaintiffs that were specifically asked for in discovery and ordered to be produced by the 

federal court and award each Plaintiff general damages and punitive damages as a consequence. 

 
(Fraud and Abuse of Process) 

2. These too are civil actions to recover damages and punitive damages sustained by 

the Plaintiffs as a result of Defendants’ abuse of process and fraudulent activities engaged in 

while defending previous civil actions brought by the Plaintiffs against Allstate for violations of 

M.C.A. § 33-18-201, et seq.  Plaintiffs bring this action after recently learning that Allstate 

fraudulently induced the parties to settle each of the civil actions brought by them for lesser sums 

than they were worth by fraudulently representing to the Plaintiffs and the federal court that all 

the documents had been produced when Allstate knew that to be untrue.   

 

Jurisdiction and Venue 

 3. Federal jurisdiction is invoked pursuant to § 28 U.S.C. 1332, diversity 

jurisdiction.  Plaintiffs and Defendant Allstate are citizens of different states and the amount in 

controversy, exclusive of interest and costs, exceeds $75,000 for each case. 

 4. Venue under the United States District Court Rules is proper in the Missoula 

Division because the majority of the underlying cases in which Allstate’s fraudulent, abusive, 

and contemptuous conduct occurred were filed in the Missoula Division, including Gary Stubb 
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and Shawna Stubb v. Allstate Ins. Co., Cause No. CV 02-115-M-LBE; Michael Vanecek v. 

Allstate Ins. Co., Cause No. CV-03-2-M-DWM; Charles Cordis, III v. Allstate Ins. Co., Cause 

No. CV-05-19-M-DWM; Rita Munson v. Allstate Ins. Co., Cause No. CV-04-214-M-DWM; and 

Marlene McCluskey v. Allstate Ins. Co., Cause No. CV-04-191-M-LBE.  Also, one of the 

discovery Orders, which Allstate knowingly disobeyed by fraudulently concealing documents 

from the Plaintiffs and the Court, was issued by Chief Judge Donald Molloy, who presides over 

the Missoula Division of the United States District Court, For the District of Montana, on 

October 21, 2003, in the case of Tony and Emily Simonsen v. Allstate Ins. Co., Cause No. CV-

01-64-BU-DWM.   

Parties to this Action 

 5. Plaintiffs Tony and Emily Simonsen, Gary Stubb and Shawna Stubb, Marlene 

McCluskey, Michael Vanecek, Judy Powell, Gary Dykstra, Rita Munson, Joe and Lisa Maynard 

and Charles Cordis are citizens of the State of Montana who previously filed and/or settled 

personal injury and insurance bad faith claims against Allstate (“previous litigation”). 

 6. Defendant Allstate is an Illinois insurance corporation conducting insurance 

business in the State of Montana and throughout the country and is a citizen of a diverse state, 

although Plaintiffs believe that Allstate is operating under restricted authority after proceedings 

in the State of Florida were adverse to Allstate’s interest which led to Plaintiffs’ discovery of 

Allstate’s fraudulent concealment of documents in Plaintiffs’ previous litigation against Allstate. 

 
Facts Common to all Counts 

 7. Allstate’s fraudulent and illegal conduct originated in the case of Tony and Emily 

Simonsen v. Allstate Ins. Co., Cause No. CV-01-64-BU-DWM.   
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 8. Tony Simonsen filed a Complaint and Demand for Jury Trial in the United States 

District Court for the State of Montana against Allstate on August 29, 2001, alleging that Allstate 

had violated Montana’s Unfair Trade Practices Act while handling an underlying personal injury 

claim.  The Complaint was amended to add Emily Simonsen as a Plaintiff and additional counsel 

on November 26, 2001.   

 9. An integral part of Simonsens’ bad faith claim against Allstate was Simonsens’ 

contention that in the early 1990’s Allstate hired McKinsey & Co. to analyze Allstate’s claims 

department procedures and make recommendations how Allstate could change its claims 

handling practices across the nation, including Montana, in order to generate more income for 

Allstate while paying money for claimants.  Simonsens’ contended that as a result of the 

McKinsey Study, Allstate adopted its Claims Core Process Redesign (CCPR) in 1995, and 

drastically altered the manner in which it handled claims in Montana and elsewhere, which 

violated the Montana Unfair trade Practices Act, M.C.A. § 33-18-201, et seq.  Consequently, 

obtaining all of the McKinsey & Company documents (“McKinsey Report”) was the lynchpin of 

the Plaintiffs’ case and absolutely essential to Simonsens’ ability to conduct comprehensive and 

productive discovery for purposes of adequate trial preparation. 

 10. On April 24, 2002, the Simonsens served a Second Set of Discovery Requests 

upon Allstate in which  the following request was included: 

 REQUEST FOR PRODUCTION NO. 74:  Please produce a copy of any and all 
documents in Allstate’s possession known as the McKinsey Documents, the 
McKinsey Study, the McKinsey Report, the McKinsey analysis, the McKinsey 
Opinion, and/or McKinsey papers (Apr. 24, 2002) (emphasis added). 

 
 11. Allstate objected to this request and refused to produce any documents. 

 12. Thereafter, the Simonsens filed a motion to compel, but ultimately agreed to 

resolve the issue by entering into a Stipulated Protective Order Concerning Discovery 
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Documents (“Protective Order”) signed by Judge Molloy on August 27, 2002, whereby Allstate 

agreed to provide a number of documents, including all of the McKinsey Report requested in 

RFP No. 74, in exchange for the Simonsens agreement to maintain the confidentiality of the 

documents pursuant to the Protective Order.   

 13. The Protective Order also provided that in all other cases that Simonsens’ counsel 

may handle for other plaintiffs against Allstate, Simonsens’ counsel would be entitled to all of 

the same documents requested in the Simonsen case, including all of the McKinsey Report, 

without the necessity of a motion to compel.   

 14. After the Protective Order was signed by Judge Molloy, in a series of 

correspondence between November 1, 2002 and December 4, 2002 (Exs. 1-9), Allstate produced 

what it represented, through counsel, to be all of the McKinsey Report, which were bate-stamped 

MCKINSEY 000001 through 012516. 

 15. After receiving the bate-stamped McKinsey Report, on November 19, 2002 (Ex. 

8), Simonsens’ counsel wrote to Allstate’s counsel and specifically asked:   

We are in receipt of a total of six boxes of documents from your office with cover 
letters indicating that the documents are part of the McKinsey & Company 
Report.  Do we now have the whole Report?  Please advise as soon as possible.  
Thank you. 
 

 16. On December 4, 2002 (Ex. 9), Allstate, through its counsel, responded to 

Simonsens’ counsel:   

In response to your November 19, 2002, letter to me concerning the six boxes of 
documents we shipped to you concerning the McKinsey & Company report, 
unless some page was missed in the copying, you have the complete report.  If we 
do find any missing pages, we will immediately notify you (emphasis added). 
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 17. In an Affidavit of Christine Sullivan filed by Allstate on September 5, 2003, in the 

Simonsen litigation, Ms. Sullivan, a Vice President of Allstate, stated that only a limited number 

of high level employees have access to the McKinsey Report on a need to know basis.   

 18. At the deposition of Allstate’s Rule 30(b)(6) witness regarding the McKinsey 

Report taken on February 5, 2004, Allstate’s counsel, Ronald Getchey, specifically represented 

that the McKinsey Report consisted exclusively of the 12,516 pages that were produced to 

Simonsens’ counsel (Christine Sullivan Depo. 2/5/04, p. 35, line 25 to p 36, line 12). 

 19. In September 2003, Simonsens’ counsel took the depositions of a number of high 

level executives of Allstate in Northbrook, Illinois, pursuant to a Court Order of Judge Molloy 

all the while believing they had been provided all of the McKinsey Report and questioned these 

officers about these documents. 

 20. Again, at the deposition of Deborah Campbell, a Vice President of Allstate, taken 

on September 9, 2003, Allstate counsel, Getchey, represented that the McKinsey Report 

consisted of only 12,516 pages.  Plaintiffs’ counsel had a right to rely upon Allstate’s 

representations. 

 21. Allstate knew that representation was false because there existed more McKinsey 

Report documents in addition to the 12,516 produced.  Those additional documents were 

concealed from Simonsens’ counsel by Allstate. 

 22. At no time before the Simonsen litigation concluded, did Allstate, or its counsel, 

ever notify Simonsens’ counsel that any other McKinsey documents existed or were available for 

production.   

 23. Simonsens’ counsel relied upon the representations of Allstate and its counsel that 

all of the McKinsey Report had been produced by Allstate when they took depositions of 
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Allstate officers and claims handlers in order to question them regarding the McKinsey Report.  

Simonsens and the other Plaintiffs incurred thousands upon thousands of dollars to conduct 

meaningless discovery because their counsel acted upon the mistaken belief that they were in 

possession of the entire McKinsey Report. 

 24. Later, Simonsens’ counsel learned that Allstate had produced the McKinsey 

Report on a CD-Rom in other litigation across the country.  Consequently, Simonsens’ counsel 

served a Seventh Set of Discovery Requests on Allstate on November 7, 2002, which contained 

the following request: 

REQUEST FOR PRODUCTION NO. 169:  Please produce the CD Rom of the 
McKinsey & Company Report.  (The entire report—not an abridged version.) 
(emphasis added). 
 

 25. Allstate objected to the production of the CD-Rom on December 9, 2002. 

 26. Thereafter, Simonsens’ counsel filed a Motion to Compel, which the federal court 

ultimately granted in Orders issued by Magistrate Judge Richard Anderson on July 28, 2003 (Ex. 

10) and Judge Molloy on October 21, 2003 (Ex. 11) ordering Allstate to produce all of the 

McKinsey Report on CD-Rom.  Allstate subsequently produced a CD-Rom, which Allstate 

falsely represented contained all of the McKinsey Report. 

 27. Subsequent to the filing of the Simonsen litigation, Simonsens’ counsel also filed 

the following personal injury and/or bad faith claims, which also alleged insurance code 

violations by Allstate while handling the respective underlying claims by following the CCPR 

claims practice developed from the McKinsey Report:  They are:  Stubb v. Allstate Ins. Co., 

Cause No. CV 02-115-M-LBE; Vanecek v. Allstate Ins. Co., Cause No. CV-03-2-M-DWM; 

Cordis v. Allstate Ins. Co., Cause No. CV-05-19-M-DWM; Munson v. Allstate Ins. Co., Cause 

No. CV-04-214-M-DWM; McCluskey v. Allstate Ins. Co., Cause No. CV-04-191-M-LBE; Gary 



COMPLAINT - 8 

Dykstra v. Allstate Ins. Co., Cause No. DV-03-466, Montana Eighteenth Judicial District Court, 

Gallatin County; Joe and Lisa Maynard v. Allstate Ins. Co., Cause No. DV-03-127, Montana 

Second Judicial District Court, Silver Bow County.  Simonsens’ counsel also presented a claim 

for Judy Powell to Allstate making the very same allegations, but did not file a formal complaint 

because that matter was resolved by settlement.   

 28. In the subsequent cases filed by Simonsens’ counsel, they filed identical 

discovery requests as set forth above upon Allstate and Allstate represented in each case that it 

had already produced a hard copy of all of the McKinsey Report and on CD-Rom to Simonsens’ 

counsel pursuant to the discovery responses and the federal court Orders in Simonsen. 

 29. In all of the above-named cases filed and pursued by Simonsens’ counsel, those 

plaintiffs conducted discovery, incurred substantial expense and eventually settled based on the 

erroneous belief that Allstate had produced all of the McKinsey documents, the McKinsey 

Study, the McKinsey Report, the McKinsey analysis, the McKinsey opinion, and/or the 

McKinsey papers, and the entire McKinsey Report on CD-Rom, not an abridged and incomplete 

version as fraudulently furnished by Allstate. 

 30. At no time before the settlement of the Simonsen litigation or the claims of 

Stubbs, Vanecek, Munson, McCluskey, Powell, Dykstra, Maynards and Cordis did Allstate 

and/or its counsel, ever advise Plaintiffs’ counsel that there were more McKinsey documents in 

Allstate’s possession in addition to those Allstate produced in Simonsen and the other cases. 

 31. Simonsens, Stubbs, Vanecek, Munson, McCluskey, Powell, Dykstra, Maynards 

and Cordis all settled their personal injury and bad faith insurance claims against Allstate all the 

while operating under the mistaken belief that they had been provided all of the McKinsey 
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Report documents as represented by Allstate, its counsel and as ordered by the Federal District 

Court. 

 32. Plaintiffs’ counsel only learned after April 4, 2008, that Allstate concealed a 

substantial portion of the McKinsey Report in violation of Magistrate Judge Anderson’s and 

Judge Molloy’s Orders.  On April 4, 2008, Allstate announced on its website that it was publicly 

releasing approximately 150,000 pages of documents pertaining to the revision of its claims 

practices conducted in the 1990’s (Ex. 12), which included the McKinsey Report.  At the same 

time, on April 7, 2008, Allstate furnished to Plaintiffs’ counsel, in an action entitled Leesha 

Procopio v. Allstate Ins. Co., Cause No. CDV-05-659, Montana Eighth Judicial District Court, 

Cascade County, a Notice of Protective Order (Ex. 13) which again represented that the 

McKinsey Report consisted of 12,516 pages.  Plaintiffs’ counsel is advised Allstate filed similar 

notices in litigation across the country. 

 33. After April 4, 2008, Simonsens’ counsel lawfully obtained the 150,000 pages of 

documents Allstate represented it was publicly releasing which consisted of additional McKinsey 

documents that had not been provided to Simonsens’ counsel in that matter or any of the other 

litigation described above.  It was only at that time, that Simonsens’ counsel learned for the first 

time that the McKinsey Report consisted of more than 12,516 pages and that there were 

additional documents numbered 12,517 through 12,907B, which had never been produced to 

Plaintiffs’ counsel by Allstate in any of the litigation listed above. 

 34. Plaintiffs’ counsel has not seen all 150,000 pages on Allstate’s website because, 

as the Court will see, Allstate requires an agreement not to use the documents except for news 

and informational purposes in order to access the same on its website.  Plaintiffs’ counsel 
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believes, however, given the paucity of documents produced in the above-described litigation, 

these were not all of the documents produced to Plaintiffs’ counsel as the Court ordered. 

 35. What prompted Allstate’s volte face, i.e. to publicly release the 150,000 pages 

including the entire McKinsey Report, was action by Florida’s Department of Insurance, Office 

of Insurance Regulation, suspending Allstate’s license to write policies in that state.  In Florida, 

on Friday, April 4, 2008, the District Court of Appeals, First District of Florida, upheld Florida’s 

authority to suspend Allstate’s license on the ground that its refusal to produce the McKinsey 

Report constituted an immediate danger to the public health, safety and welfare to its citizens.  

(See Op. (Ex. 14) which should be read in its entirety).  That Order exposes Allstate’s modus 

operandi which includes ignoring Court Orders, non-compliance with Court Orders and custom 

and practice of disregarding state authorities whose business it is to regulate insurance business.  

Particularly, that Order exposes Allstate’s contempt for America’s civil justice system and those 

individuals who choose to litigate against Allstate. 

 36. In all of the above cases the Plaintiffs’ counsel have litigated and settled on behalf 

of first or third party complainants against Allstate, Plaintiffs were defrauded as a result of 

Allstate’s concealment of significant portions of the McKinsey Report.  Allstate was represented 

by attorney Ronald Getchey of San Diego, California.  Plaintiffs are informed and believe that 

Mr. Getchey’s conduct on behalf of Allstate in the Plaintiffs’ cases and other cases across the 

country, reflects and demonstrates the will of Allstate to thwart justice, abuse process, and 

perpetrate fraud which demonstrates that Defendants’ conduct was not a mistake, but done with 

actual malice and/or actual fraud warranting punitive damages.  Examples of such conduct are 

provided below and also illustrates the “aggressive” defense tactics mandated by Allstate when 

the McKinsey Report, the new paradigm, was implemented in 1995. 
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 37. In a case captioned Deer v. Allstate and Aldridge, No. 0516-CV24031, Division 2 

(Mo. 2007), by Court Order of July 6, 2007, Allstate was ordered to produce the McKinsey 

Report or pay a fine of $10,000 per day.  Subsequently, Mr. Getchey entered an appearance on 

behalf of Allstate.  Rather than produce the documents, he exacerbated on behalf of Allstate its 

refusal to produce the documents which generated a Court Order of August 27, 2007, warning 

Allstate that while it still had an opportunity to produce the documents, if it failed to do so the 

Court would begin imposing a $25,000 per day fine beginning September 4, 2007.  Even though 

the fine now amounts to a sum in excess of $4 million dollars, Mr. Getchey advised the Kansas 

City Star that Allstate will not produce the documents “no matter how much he [the Court] fines 

them.”  This Allstate tactic is part of the aggressive company-wide policy to refuse compliance 

with discovery Orders which has been in existence since 1995 and has been verified by Allstate’s 

lead in-house counsel who oversees its bad faith litigation, Paul Hasty, who has testified under 

oath that Allstate would rather be the subject of a contempt order than produce the McKinsey 

Report.  Mr. Hasty calls that “gentleman’s contempt.”   

 38. In another case, a 1997 insurance bad faith claim captioned Field v. Woodley & 

Allstate Inc. Co., WL 34632052 (Ind. Super. 1997), four separate motions for entry of default 

were filed against Allstate based on discovery violations including failure to produce documents 

and failure to sign court required documents.  Default was entered on February 3, 2003.  Counsel 

for Allstate was Mr. Getchey.  All of Allstate’s post-trial requests for relief were denied and the 

Indiana Supreme Court in Allstate Ins. Co. v. Scroghan, 851 N.E.2d 317 (Ind. App. 2006) 

characterized Getchey’s behavior on behalf of Allstate as “egregious” and found a sanction of 

$10,000 was only de minimis and a higher sanction would have been appropriate. 
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 39. In a California case, Kim v. Allstate Ins. Co., WL 22133800 (Cal. App. 2003), the 

court found a year-long delay in responding to discovery warranted reversal of a defense 

judgment.  Mr. Getchey was counsel in that case as well.   

 40. Mr. Getchey was also lead counsel in the Wyoming matter of Winters v. Allstate 

Indem. Co., No. 84954-C, (Wyo. 2007).  This too was an insurance bad faith case arising out of 

uninsured motorist coverage.  No less than seven motions to compel were filed leaving the court 

to find sanctions against Getchey’s client Allstate.   

Count I – Civil Contempt 

 41. Plaintiffs hereby incorporate and reassert the allegations contained in paragraphs 

1 through 40 as though fully set forth herein. 

 42. Defendants’ concealment of documents requested in discovery and violation of 

the Orders of Magistrate Judge Anderson and Judge Molloy specifically requiring Allstate to 

produce the McKinsey Report in its entirety is civil contempt.   

 43. Defendants’ civil contempt makes a mockery of our judicial system and has 

caused Plaintiffs to incur substantial expenses while conducting meaningless discovery based on 

the mistaken belief that Plaintiffs had received the McKinsey Report, all of which caused 

Plaintiffs to settle their claims for substantially less than their value if Plaintiffs’ counsel had the 

opportunity to conduct discovery armed with all of the McKinsey Report. 

 44. Defendants’ civil contempt was done with actual malice and/or actual fraud 

warranting an award of punitive damages.  

Count II – Actual Fraud 

 45. Plaintiffs hereby incorporate and reassert the allegations contained in paragraphs 

1 through 44 as though fully set forth herein. 
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 46. Plaintiffs do not elect to rescind their respective settlement with Allstate.  Rather, 

each of the Plaintiffs elect to bring an independent civil action against Allstate on the basis that 

each was fraudulently induced to enter into a settlement contract with Allstate for which each 

Plaintiff seeks damages discussed with more specificity below.  

 47. Allstate represented it had produced all of the McKinsey Report in discovery in 

all of the above cases. 

 48. Allstate knew that representation to be false. 

 49. Allstate intended the Plaintiffs and their counsel rely on the misrepresentation that 

all of the McKinsey Report had been produced. 

 50. Each of the Plaintiffs and their counsel reasonably relied on the representations of 

Allstate that it had produced the McKinsey Report in each case in its entirety and unabridged.   

 51. Plaintiffs relied on those representations to their detriment by conducting 

expansive discovery believing they had received all of the McKinsey Report and settled each 

case for less than it was worth while believing that the discovery conducted fully disclosed all of 

the McKinsey Report. 

 52. It was reasonable for Plaintiffs to rely on the representations made by Allstate, its 

agents and operatives, and Plaintiffs never expected that Allstate would commit egregious fraud 

on the Court and each Plaintiff.  It was not until April 2008, that Plaintiffs learned that Allstate 

perpetrated this fraud earlier on the Plaintiffs who had no way of knowing at any time prior to 

April 2008, they had been defrauded, as had the Federal Court. 

 

Count III – Constructive Fraud 
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 53. Plaintiffs hereby incorporate and reassert the allegations contained in paragraphs 

1 through 52 as though fully set forth herein. 

 54. If Defendants’ conduct does not consist of actual fraud it consists of constructive 

fraud. 

 55. Defendants’ conduct was done with actual malice and/or actual fraud warranting 

an award of punitive damages.  

Count IV – Negligent Misrepresentation 

 56. Plaintiffs hereby incorporate and reassert the allegations contained in paragraphs 

1 through 56 as though fully set forth herein. 

 57. If Defendants’ conduct does not consist of actual or constructive fraud it consists 

of negligent misrepresentation.   

 58. Defendants’ conduct was done with actual malice and/or actual fraud warranting 

an award of punitive damages.  

Count V – Abuse of Process 

 59. Plaintiffs hereby incorporate and reassert the allegations contained in paragraphs 

1 through 58 as though fully set forth herein. 

 60. Defendants’ conduct was an abuse of process because Allstate had an ulterior 

purpose and performed willful acts in the use of process not proper in the conduct of regular 

proceedings.   

 61. Defendants’ conduct was done with actual malice and/or actual fraud warranting 

an award of punitive damages.  

Count VI – Malice and Fraud 
(Punitive Damages) 
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 62. Plaintiffs hereby incorporate and reassert the allegations contained in paragraphs 

1 through 61 as though fully set forth herein. 

 63. Allstate’s conduct consists of actual malice and actual fraud warranting punitive 

damages pursuant to M.C.A. §§ 27-1-220 and 27-1-221 in amount to be proven at the time of 

trial (based on the financial condition of Allstate at that time). 

 WHEREFORE, Plaintiffs each bring an action separately and independently of one 

another and  pray for judgment against Allstate as follows: 

 1. Special and general damages for each Plaintiff in an amount to be determined at 

trial; 

 2. Punitive damages for each Plaintiff in an amount to be determined at a trial; 

 3. Interest at the rate of 10% per annum; and 

 4. Costs and disbursements and such other relief as the Court deems proper. 

 DATED this 7th day of May, 2008. 

      By /s/ Michael J. McKeon   
       Michael J. McKeon 
       C. Richard Anderson 
       McKEON & ANDERSON, P.C. 
 

 Alexander “Zander” Blewett, III 
 Hoyt & Blewett, PLLC 
 P.O. Box 2807 
 Great Falls, Montana 59403-2807 

       Attorneys for Plaintiffs 


